IN THE COURT OF APPEALS OF TENNESSEE
AT NASHVILLE
July 10, 2001 Session

DANA ALLANMORE SMITH v. ANGELA CHILDRESSSMITH

A Direct Appeal from the Chancery Court for Montgomery County
No. 95-08-0007 The Honorable Carol Catalano, Chancellor

No. M2000-02186-COA-R3-CV - Filed September 11, 2001

In this post-divorce proceeding, wife filed petition to modify the prior decree as to child
support, custody, and visitation. Thetrial court modified apreviousconsent order and set husband’ s
child support with an upward deviation from the guidelines. Husband appeals, and both parties
present issues for review. We affirmin part, reverse in part, and remand.

Tenn.R.App.P. 3; Appeal as of Right; Judgment of the Chancery Court Affirmed in Part,
Reversed in Part and Remanded

W. FRANK CRAWFORD, P.J., W.S,, delivered the opinion of the court, in which DAvID R. FARMER,
J. and HoLLY KIRBY LILLARD, J., joined.

Penny Harrington, Nashville, For Appellant, Dana Allanmore Smith
Wende J. Rutherford, Nashville, For Appellee, Angela Childress Smith
OPINION

Appellant, Dana Allanmore Smith (“Husband”), and Appellee, Angela Childress Smith
(“Wife”) were married in July of 1990. On July 23, 1996, thetrial court entered a Final Judgment
of Divorce granting a divorce to the parties based on irreconcilable differences. The judgment
incorporated a Marital Dissolution Agreement (“MDA”) made between the parties providing for
joint custody of the parties’ only child, Daniel Allan Smith, born July 26, 1991. Husband was
ordered to pay $575.00 per month during the periods of time that the child was in Wife's primary
care. Husband was awarded primary physical custody of the child during the summer months, and
wasto have no child support obligation during that time. Mother, being afull time student, had no
child support obligation under the final order.

On October 17,1997, Wifefiled Petitionto M odify the Previous Order of the Court asserting
that there had been material changes in circumstances since the entry of the Final Judgment of



Divorce and execution of the MDA incorporated therein. Wife asserted that Husband was an active
member of the United States Army and had received ordersto, and wasin the process of relocating
toVirginia. Wife contended that Husband’ s new post was approximatdy eight hourstraveling time
from Wife, as opposed to the current distance of four hours traveling time between Fort Campbell,
Kentucky, where Husband had been | ocated sincethetimeof thedivorce, and Knoxville, Tennessee,
whereWiferesides. Wife averred that the parties had failed to communicate civilly and effectivey
and had numerous disputes regarding visitation. Wife disclosed that she had been remarried since
thedivorce, and despite her statusasafull time student, had been ableto generate substantial income
not contemplated by the parties at the time of the divorce. Based on a material change of
circumstances including the change in the location of Husband, Wife requested that the court
modify thefinal judgment to grant her sole custody of the child with reasonable visitation rightsfor
Husband. Wifeal so requested that the current child support of $575.00 per month for approximately
nine monthsbe modified to providefor regular, year-round monthly child support asrequired by the
Tennessee Child Support Guidelines (“child support guidelines’) and be calculated based on
Husband's increased income. Wife requested that she be entitled to claim the child as a tax
deduction on her federal income tax returns commencing with tax year 1997.

Husband answered Wife' s petition to modify and filed a“ Petition for Contempt and Petition
to Change Custody or in the Alternative to Modify Visitation and Other Provisions of the Final
Decree of Divorce.” He requested that the court award custody to him during the school year and
order Wifeto pay child support during that time. The parties entered into mediation and offered to
the court an “ Agreament between Angela Childress and DanaSmith,” modifying thetermsof child
support inthefinal judgment. Theagreement wasfiled and entered by the court asitsorder (“agreed
order”) on July 30, 1998, and reads in pertinent part:

1. Effective with the entry of this Order, ANGELA CHILDRESS
will assume sole and exclusive custody of the parties minor child
Daniel Allan Smith;

2. The medical and health sponsorship for the parties’ minor child
shall be assumed by Petitioner AngelaChildressand her husband as
soon aspossible. Intheevent thisisnot possible, Respondent Dana
Allanmore Smith shall continue sponsorship. All medical and dental
costs above provided by basic military coverage will be the
responsibility of Peitioner ANGELA CHILDRESS,;

* * *

7. Petitioner ANGELA CHILDRESS shall open a college fund
financial account for the parties minor child, Daniel. The account
shall be agreed upon between the parties, with Petitioner ANGELA
CHILDRESSserving ascustodian of theaccount. Commencing June
1, 1998, Respondent DANA ALLANMORE SMITH will deposit
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Two Hundred Sixty-Five Dollars ($265.00) per month into the
account until DANA ALLANMORE SMITH has deposted a total
amount of Thirty Five Thousand Dollars($35,000.00). Commencing
August 1, 2000, Petitioner ANGELA CHILDRESS shall deposit
Three Hundred Twenty-Five Dollars ($325.00) per month into that
account until ANGELA CHILDRESS has deposited atotal of Thirty
Five Thousand Dollars($35,000.00). The Seventy Thousand Dollars
($70,000.00) so accumulated will be held for the benefit of the
parties minor child, Daniel, as a college fund. In the event of the
death of either parent prior to the fulfillment of their respective
obligation to this fund, that paent’s estate will be responsible for
making the remaining payments to meet their total Thirty Five
Thousand Dollar ($35,000.00) obligation. Inthe event of the minor
child's death, the amount accumulated along with prorated
appreciation will be returned to each parent. Petitioner ANGELA
CHILDRESS will provide Respondent DANA ALLANMORE
SMITH with a semi-annual statement of the account balance.

The order further provided for two weeks vigtation with Husband during each summer and
alternating visitation during Christmas vacation and spring break.

On March 31, 2000, Wifefiled Petition for Modification of Child Support

and Visitation wherein she averred that the order entered on July 30, 1998, containing modifications
of child support was not based on any change or variance in Husband's income, and that the
provision which relieved Husband of his obligation to pay current child support was not in
compliance with the child support guidelines or any justifiable deviation therefrom. Wife asserted
that Husband had not exercised his visitation as set out in the order, and she claimed to have done
nothing to interfere with his visitation. Wife requested that the court enter an order requiring
Husband to pay current child support pursuant to the child support guidelines and that the court
providefor specific visitation by Husband. Wife also requested her attorney’s feesandfinally that
an order beissued requiring Husband to appear and show cause why therelief sought should not be
granted. Wife subsequently filed an Amended Petition for Modification of Child Support and
Visitation requesting again that Husband be required to pay child support pursuant to the child
support guidelines and tha the support be retroactive to the date of thefiling of the original petition,
March 31, 2000. Husband filed an answer requesting that Wife' s petition be dismissed. The matter
was heard on August |, 2000, and an order was entered August 31, 2000, staing in part:

1 The parties were divorced by Find Judgement of this
Court entered on July 23, 1996.

2. Subsequent to the Final Judgment of Divorce in this cause, the

parties entered into a mediated agreement modifying the Final
Judgment of Divorce which was accepted and madethe Order of the
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Court on July 30, 1998. Said agreement did not adequately provide
for the best interests of the child with regard to child support in that
the paritiesdid not apply the child support guidelines promul gated by
the Tennessee Department of Human Services and further, thereisa
material changein circumstances since entry of the Order in that the
Father has not visited as contemplated by the mediated agreement.

3. Child support should be modified to comply with the child
support guidelines promulgated by the Tennessee Department of
Human Services. TheFather isvisitinglessthan the eighty (80) days
contemplated by the guidelines and there should therefore be an
upward deviation from the minimum amount of child support
required by theguidelines. The Court findsthat Father’ sgrossincome
is $5,775.23 per month. The Court further finds that child support
should be set at $861.00 per month beginning August 2000 and that
the prior Order of the Court should be modified to require Father to
pay all of the costsof trangportation for visitation and all medical and
dental costs not covered by insurance dueto Father’ sfailure to visit.

4. The Court findsthat Father should berelieved of hisobligation to
contribute $265.00 per month into a college fund but that Mother
should be bound to her obligation to contribute $325.00 per monthto
the fund until such time as she has contributed an amount equal to the
amount previously deposited by Father. All other provisions
regarding this fund should remain in full force and effect.

5. The Court findsthat the visitation should not be modified and that
the parties should be required to comply with the terms of the
mediated n agreement with regard to visitation.

6. The Court finds that for purposes of claiming the income tax
deduction, the parties should apply the rules and regulations of the
United States Internal Revenue Service to determine which party
should receive the right to claim the child as a deduction.

Itistherefore ORDERED, ADJUDGED, AND DECREED
that the prior Order of the Court entered July 30, 1998 shall bearnd is
hereby modified as follows:

1. Paragraph 2 of the prior Order of the Court shall be modified and
Father shall be required to pay all medical and dental costs not
covered by basic military coverage.



2. Paragraph 3 of the prior Order of the Court shall be modified and
the parities shall apply the rules and regulations of the United States
Internal Revenue Serviceto determinewhich party should receivethe
right to claim the child as atax deduction.

3. Paragraph 7 of the prior Order of the Court shall be modified and
Father shall be required to pay current child support in the amount of
$861.00 plus alawful commission of 5% for atotal of $904.05 per
month due and payable on the 5" day of every month beginning
August 5, 2000.

Father shall be relieved of his obligation to contribute $265.00 per
month to the college fund established by Mother. However, Mother
shall be required to continue contributing to the college fund as
required by the prior Orde of the Court except that her obligation
shall be modified such that she shall only be requiredto contribute an
amount equal to the amount already deposited by Father.

4. Paragraph 8 (E) of the prior Order of the Court shall be modified
and Father shall be required to pay thetotal cost of transportation for
visitation.

Husband appeal sthe order of the trial court raising three issues as dated in his brief:

1. Whether thetrial court erred in refusing to admit evidence of the
circumstances impacting the existing child support order where the
deviation from the Tennessee Child Support Guidelines was the
product of mediation and had been entered as an order of the court.

2. Whether thetrial court erred in ruling that the child support order
previoudly entered by the court containing the mediation agreement
was void and unenforceable.

3. [Whether] the trial court erred in refusing to admit evidence
concerning problems with visitaion and thus shifting the burden of
proof then in finding the failure to visit to be a material change in
circumstances.

Wife raises an additional six issues on appeal, as stated in her brief:



1. Whether the trial court erred in failing to make an upward
deviation from the minimum amount of child support required by the
Tennessee Child Support Guidelinessufficient to compensate M other
for the lack of visitation by Father.

2. Whether thetrial court erred in relieving Father of his obligation
to contribute $265.00 per month to the parties’ child’s college fund.

3. Whether the trial court erred in refusing to relieve Mother of her
obligation to contribute $325.00 per month to the parties minor
child’s college fund after relieving Father of his obligation to
contribute to the parties' child’s college fund.

4. Whether the trial court erred in failing to award child support
retroactive to the date of the filing of the original petition for
modification of child support and visitation.

5. Whether the trial court erred in refusing to award Mother her
reasonable attarney fees at trid.

6. Whether Mother is entitled to her reasonable attorney fees on
appeal.

Sincethiscasewastried by thetrial court sitting without ajury, we review the case de novo
upon the record with a presumption of correctness of the findings of fact by thetrial court. Unless
the evidence preponderates agai nst thefindings, wemust affirm, absent error of law. T.R.A.P. 13(d).

Wewill address Husband'’ sfirst and second issuestogether, as both questionthetrial court’s
treatment of the July 30, 1998 order incorporating the mediated agreement. Husband assertsthat the
trial court erred in refusing to admit evidence concerning the circumstances existing in 1998 which
caused the parties to enter an agreed order changing custody and child support and including a
significant deviation from the child support guiddines. In addition, he assertsthat the trial court
erredinruling that the agreed order was voidand unenforcesgble asto child support. Wife assertsthat
thetrial court correctly refused to admit parol evidence of Husband' s state of mind and intent at the
time of the agreed order. Wife asserts that the court should not go beyond the four corners of the
document to discern its intended purpose. Wife asserts that the trial court did not hold that the
agreed order was void and unenforceabl e, but rather held that any agreement that failed to apply or
referencethe child support guidelines asto a person’ sresponsibility for child support may be found
contrary to public policy. Wife contends that the trial court ultimately modified Husband' s child
support obligation based on a material change of circumstancesin that he was not vigting the child
as contemplated by the agreed order. Wife further asserts that, to the extent that the agreed order
relieved Husband of hisobligation to pay child support, it should be found voidand unenforceable.

An agreement between parties to a divorce regarding the legal duty of child support over

-6-



which the court continues to have statutory power to modify, loses its contractual nature when
merged into a divorce decree. Penland v. Penland, 521 SW.2d 222 (Tenn. 1975). The child
support provision of an agreement must mergeinto the decreeand loseits contractual natureto allow
subsequent modification of child support payments by the trial court when changed circumstances
justify such modification. Blackburn v. Blackburn, 526 SW.2d 463, 465 (Tenn. 1975). Wereit
not so, any subsequent modification by acourt would bein violation of the constitutional prohibition
against the impairment of contractual adbligations. 1d. (citing art. 1, § 20 of the Tennessee
Consgtitution, and Whitt v. Whitt, 490 SW.2d 159 (Tenn. 1973)). A court has authority to order the
payment of child support by aparent regardless of an agreement by the other parent to the contrary.
Dement v. Kitts, 777 SW.2d 33, 35 (Tenn. Ct. App. 1989).

In Witt v. Witt, 929 SW.2d 360 (Tenn. Ct. App. 1996) the Eastern Section of the Court of
Appealsheld that aprovision in the marital dissolution agreement stating that the husband was not
thefather of aminor child and wasrelieved of any parental responsibility toward the child wasvoid
as against public policy. In so ruling the Court stated:

We do not find it necessary under the circumstances of this
case to address the issue as presented by the appellant. We find and
hold that the original provisions of the marital dissolution agreement
relating to paternity and child support are void as against the public
policy of thisstate and that the court may, sua sponte, set asideavoid
order or avoid agreement incorporated within an order or decree

Decrees relating to child custody and support are generally
viewed asconclusiveonthefactsin existence at thetimethedecision
was entered. See Nichols v. Nichols, 792 SW.2d 713, 715-16
(Tenn.1990). However, the entry of a decree does not necessarily
preclude the later consideration of materid facts that werenot fully
developed in the earlier proceeding because of concealment, fraud,
duress, or other violations of public policy by one of the parties.
Rowles v. Reynolds, 29 Tenn.App. 224, 196 S.W.2d 76, 79 (1946);
4 Family Law Practice (MB) 8§ 52.02(1)(h) (1989). See also
Faircloth v. Locke, an unreported opinion of this court (1991). We
are prepared to go one step further and hold that a violation of
thepublic policy of thisstate by both partiesjustifiesthecourt in
voiding the offending parts of the decree, where, on itsface, the
decree shows a violation of the public policy of this state. An
evidentiary hearing, under such circumstances, isnot necessary.
No amount of evidence can transform a void order, agreement or
decreeinto one possessing any | egd effi cacy.

It seems abundantly clear that since time immemorial it has
been the public policy of this state that a parent is under aduty to
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support his children. Indeed, it has been declared a criminal offense
by the legidlature for a parent to knowingly fal to support his
children. Further evidence of the public policy of the State as
established by our legislature may befound in T.C.A.88 36-2-101,
et seq., (paternity proceedings) and T.C.A. 88 36-5-101 requiring
parents to support their children and by the adoption of the child
support guidelines promulgated by the Department of Human
Services.

Witt 929 SW.2d at 362 (emphasis added). In making adetermination concerning the gopropriate
amount of child support, atrial court should apply, as a rebuttable presumption, the child support
guidelines. Adamsv. Reed, 874 S.W.2d 61, 63 (Tenn. Ct. App. 1993) T.C.A. 8§ 36-5-101(e)(1). To
deviate from the presumptive amount, a court must enter:

A written or specific finding on the record that the application of the
guidelines would be unjust or inappropriate in a paticular case...in
order to providefor thebest interest of the child or the equity between
the parties and the court must show what the child support avard
would have been without the deviation.

Tenn. Comp.R & Regs. 1240-2-4-.01(2)(3), 1240-2-2-.02(7)(1994); see also T.CA. § 36-5-
101(e)(L).

Husband aguesthat thetrial court should haveinvestigated why thetrial court deviated from
the amount of child support provided for in the guidelines by incorporating the mediated agreement
in the July 30, 1998 order. In the August 31, 2000 order, the trial court held in part that: “[the]
agreement did not adequately provide for the best interests of thechild with regard to child support
in that the parties dd not apply the child support guidelines promulgated by the Tennessee
Department of Human Services....” Thetrial court ordered modification of paragraph 7 of the order,
setting out provisions for a college fund and terms by which the parties shall contribute. The trial
court required Husband to pay current child support in the amount of $861.00 pursuant to thechild
support guidelines, plusacommission of 5% to the clerk and master of the court. Infinding that the
agreed order did not provide for the child’'s best interest, the trial court implicitly found that the
provisionsregarding Husband’ slegd obligation topay child support were against public policy and
therefore void.

The provision having to do with Husband’ slegal duty to support his child remainsunder the
authority of the court and losesits contractual nature upon incorporation into acourt order. Because
the previous order did not make reference to the Tennessee Child Support Guiddines and did not
follow the mandated method of determining child support, thetrial court was correctin finding that
the order wasagainst publi ¢ poli cy and wasther efore void. In agreement with the Eastern Section’s
ruling in Witt, 929 SW.2d at 363, we believe that the trial court was free to so rule without an
evidentiary hearing. Therefore, we find no error in the trial court’s abandonment of the provision
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dealing with Husband's child support obligations, and no error in having done so without an
evidentiary hearing.

In Husband' s third issue, he asserts that the trial court erred in refusing to admit evidence
concerning problemswith visitation, and in finding that the failure to visit was amaterid changein
circumstances. In the August 31, 2000 order, the trial court found that, although the mediated
agreement was made an order of the court, it did not adequately provide for the best interest of the
child asthe partiesdidnot apply thechild support guidelines. In addition, the court found that there
was amaterial changein circumstances sincethe entry of the agreed order in that Husband had not
visited as contemplated by theagreement. Thetrial court heldthat since Husband was visiting less
than the eighty (80) days contemplated by the guidelines, there should bean upward deviation from
the minium amount of child support required. On that basis, the trial court set the child support
accordingto the guidelinesat $861.00 plus a5% commission per month to be paid by Husband. The
trial court further ordered that Husband would be responsible for all costs of transportation for
visitation, and all medical and dental costs, thereby providing an upward deviaion from the
minimum amount contemplated by the guidelines.

The guidelines state that the court "shall" increase theaward if the obligor is not providing
healthinsurance, if theobligor isexercisinglessthan average visitation, if extraordinary medical and
educational expenses exist, or if the court finds that equity requiresit. Tenn. Comp.R. & Regs.
1240-2-4-.04(1). In addressng the issue of child support where the father had not visited as
contemplated by agreement, this Court stated:

The Guidelines allow an upward deviation where the non-custodial
spouse exercises "less than average overnight visitation." The
Guidelines state:

These guidelines are designed to apply to situations where children
areliving primarily with one parent but stay overnight with the other
parent at least as often as every other weekend from Friday to
Sunday, two weeks in the summer and two weeks during holidays
throughout the year.... In situations where overnight timeis divided
more equally between the parents, the courtswill haveto make acase
by case determination as to the appropriate amount of support.
(Emphasis added.)

Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-.02(6)(7).
Similarly, where overnight time is divided less equally between the
parents, the support award should be adjusted gppropriatel y.

The Guidelines further provide that since the percentage

awards in the Guidelines are a minimum the court shall increase the
child support award for the following reasons:
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If the child(ren) is/are not staying overnight with the obligor for the
average visitation period of every other weekend from Friday evening
to Sunday evening, two weeks during the summer and two weeks
during holiday periods throughout the year, then an amount shall be
added to the percentage calculated in the above rule to compensate
the obligee for the cost of providing care for the child(ren) for the
amount of timeduring theaveragevisitation period that the child(ren)
are not with the obligor.

Tenn.Comp.R. & Regs. tit. 10, ch. 1240-2-4-.04(1)(b).
Certainly the rationale contained in these provisions is equally
applicablewherechild support paymentsbel owthe Guidelineamount
have been awarded.

Trial exhibitsestablishthat Husband requested approximately
twenty hours of visitation in January of 1994, and approximately
forty-fivehoursof visitationin April 1994. Husband testifiedthat, in
thefour yearssincetheparties divorce, Husband kept the childrenfor
one or two weekends. He has taken the children on a single, one
week vacation during three of the last four years. He has never kept
his children for over one week during asingle year.

While we recognize that Husband's irregular schedule as a
pilot prevents him from exercising somevisitation and that, at times,
Wife has made it difficult for Husband to seethe children, we stress
that the best interest of the childrenisthis Court's paramount concern.
See, eg. Tenn.Comp.R. & Regs. tit. 10, ch. 1240-2-4-.04(5);
Contreras v. Ward, 831 SW.2d 288, 289 (Tenn.App.1991).
Whatever the reasons may be that Husband does not see his children
for significant periods, the fact ramains that the children need to be
supported. If the children are constantly in the care of Wife, the
amount of child support Wife receives should reflect the true state of
affairs. Tenn.Comp.R. & Regs. tit. 10, ch. 1240-2-4-.04(1)(b).

Dwight v. Dwight, 936 S.W.2d 945, 949 (Tenn.Ct.App. 1996)
Regarding the upward deviation of child support dueto lack of visitation, Husband argues
that the trial court erred in not allowing evidence regarding the circumstances of his visitation,

however he failled to make an offer of proof.

Generally, an offer of proof isrequired to preserve an issuefor appeal. Inthe absence of a
statement of the substance of the evidence or an offer of proof, the issue asto the correctness of the
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exclusion of evidenceisnot reviewableon appeal. Rutherfordv. Rutherford, 971 S\W.2d 955, 956
(Tenn. Ct .App. 1997); see Tenn. R. Evid. 103(a)(2). Although Husband made no offer of proof
to preserve evidence of visitation for review on appeal, we believe that an offer of proof is not
needed in this case because the substance of the evidence and reasons for admissionwere apparent.
See State v. Hall, 958 S.W.2d 679, 691 n.10 (Tenn. 1997); and Tenn. R. Evid. 103(a)(2). The
Husband’s previous responses regarding visitation and Wife's claims in her petition reveal the
substance of the excluded testimony. In addition, although the trial court stated that evidence as
totheimpossibility of performance under the provisionsof the mediated settlement wasimmaterial,
the record contains testimony from Husband that visitation had been difficult, and that on one
occasion Wife refused to pay 50 % of the feefor a change in an airline ticket as agreed. Husband
further testified that he missed last summer’ s visitation due to Wife' s refusal to allow the child to
visit at any time other than when Husband wouldbeinvolvedinrel ocation, and that hewasuncertain
of hisliving arrangements. Therefore, we believe that we may consider the question as put before
us by Husband.

Atthe August 1, 2000 hearing, Husband testified to have only visited hischild for 4 %2hours
inthe preceding18 months. Itisapparent that Husband has not exercised visitation as contemplated
by either the agreement or the child support guidelines. While we acknowledge that Husband's
military career involvingrelocation may have prevented visitation with hischild to some degree, and
recognizethat there may have been difficulty between the partiesin making visitation arrangaments,
the fact remainsthat, for what ever reasons, Husband failed to visit the child for asignificant period
of time, and that thechild needs to be supported. If the childis constantly in the care of Wife, the
amount of child support that she receives should reflect the same. See Dwight, 936 SW.2d at 949.

Because the basis of an upward deviation in child support is not the reasonableness of the lack of
visitation, but instead aimed at the protection of the best interest of the child, wethink that thetrial
court's exclusion of this testimony was not error.

Theguidelinesprovidethat if achildisnot staying overnight with the obl igor for the average
visitation period, every other weekend , two weeks duringthe summer, and an additional two weeks
during holiday periods, “then an amount shall be added to the percentage cal culated...to compensate
the obligee for the cost of providing care....” It does not appear that the trial court followed these
directives in providing for the upward deviation in child support. We therefore vacate the trial
court’s order as to the amount of child support and as to an upward deviation in the form of
Husband' s full responsibility for transportation, medical and dental expenses. On remand the trial
court shall make a determination as to an upward devidion in child support based on the directive
of the guidelines that Wife be compensated for the cost of providing for the care of the child for the
amount of time during the average visitation period that the child is not with Husband.

The Wife' sfirst issue addresses whether thetrial court erred in modifying the requirement
that the parties split the cost of transportation for visitation in lieu of increasing Husband' s child
support obligation beyond the minimum required child support guidelines. Aspreviously stated, on
remandthetrial shouldrevisit theissueof an upward deviation and cal culatechild support according
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to the guidelines. In addition, the trial court should consider the division of visitation expensesin
light of the amount of child support determined on remand.

In her second and third issues, Wife addresses the trial court’s treatment of the parties
obligations regarding the child’'s college fund. Wife contends that the trial court erred in relieving
Husband of hisobligation to contribute $265.00 per month tothe child’ scollegefund, whilerefusing
to relieve her of her obligation to contribute $325.00 per month to the fund.

Paragraph 7 of the agreed order providesfor the establishment of a college fund into which
Husband is to contribute $265.00 per month until he has deposited a total of $35,000.00 into the
account. The agreed order further providesthat commencing August 1, 2000, Wife isto contribute
$325.00 per month into the same fund. Paragraph 11 states that the terms of the agreement
supersede paragraphs 2 through 9, 14, 18, and 24 of the MDA incorporated into the parties’ Final
Judgment of Divorce. The designated paragraphs include terms addressing custody, visitation,
visitation schedule, visitation ground rules, medical and academic reports, child support, medical
expenses, tax deductions, and college fund.

Only the portions of the agreement between Husband and Wife regarding the legal duty to
support a child or alimony, over which the court has continuing stautory authority to modify lose
their contractual nature when merged into adecree of divorce. Penland, 521 SW.2d at 224. In
Penland, parties to a divorce had entered into an agreement whereby the husband assumed
responsibility for the future educational expenses of the parties’ child after high school. 1d. at 224.
Tennessee Supreme Court stated:

The authority of the courts to orde child support and, if
necessary, to enforce same by the process of contempt, is statutory,
and generally exists only during minority.... When the husband and
wife contract with respect to the legal duty of child support, upon
approval of that contract, the agreement of the parties becomes
merged into the decree and loses its contractual nature.

* * *

It follows, and we so hold, that only that portion of a property
settlement agreement between husband and wife dealing with the
legal duty of child support, or alimony over which the court has
continuing statutory power to modify, loses its contractual nature
when merged into a decree for divorce.

Penland 521 S.W.2d at 224. In applying thisprinciple, theCourt in Richardson v. Richardson, 969
S.W.2d 931, 934 (Tenn. Ct. App. 1997) found that atria court had the authority to make changes
to atrust instrument where funding the trust was part of afather’ slegal obligation, notwithstanding
any language of the trust instrument to the contrary. However, the Court noted that the provisions
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of the trust that were not part of the duty of child support retained their contractual nature. Id. at
935. Where a parent contracts to extend his obligation to support his child beyond the age of
minority, the agreement will be enforceable asacontractual obligationeven after incorporationinto
adivorce decree. Blackburn v. Blackburn, 526 SW.2d at 465.

According to the principles of theinterpretation of contracts, the partiesintentions should be
ascertained considering the entire contract and giving words their usual, natural and ordinary
meaning. Rainey v. Stansell, 836 SW.2d 117, 118-19 (Tenn. Ct. App. 1992). In the absence of
fraud or mistake, acontract will beenforced aswritten despitethefact that it containstermsthat later
appear harsh or unjust. Cooper v. Cooper, No. W1999-01450-COA-R3-CV, 2001 WL 29459 *3
(Tenn. Ct. App. Jan. 10, 2001) (citing Allstate Ins. Co. v. Wilson, 856 SW.2d 706, 708 (Tenn. Ct.
App.1992); T.C.A.847-50-112(1995)). Additionally, courtsdo not rewrite contractswhereaparty
unwisely agreed to aterm therein. Id.

In the instant case, the terms of the agreed order state that the terms contained therein
supercede those of the final order thereby replacing Husband' s duty to provide child support with
a duty to contribute $265.00 per month to a college fund. The trial court has determined that
Husband’ s child support obligation should be cdculated according to the child support guidelines
aruling with which we agree. Husband's legal obligation has aways remaned and continues to
remainunder the authority of the court to modify in accordance with thelaw and in keeping with the
best interest of the child. However, Wife's obligation under the contract retains its contractual
nature, asit does not involve any legal obligation. Thetrial court’sorder merely requiresthat Wife
continue monthly payments until “she has contributed an amount equal to the anount previously
deposited by Father.” We do not believe that the court erred in this ruling, and therefore find its
decision with regard to the child’s college fund equitable.

Next, Wife assertsthat thetrial court erred infailing toaward child support retroactiveto the
dateof thefiling of theoriginal petitionfor modification of child support and visitation. Wife asserts
that the right to support liesin aminor childand cannot be waived. Thetria court refusedto grant
Wife retroactive child support stating that both parties entered into the mediated settlement which
did not meet the requirements of the law.

T.C.A. §36-5-101(8)(5) (Supp. 2000) readsin part:

Any order for child support shal be a judgment entitled to be
enforced as any other judgment of a court of this state and shall be
entitled to full faith and credit in this state and in any other stete.
Such judgments shall nat be subject to modification as to any time
period or any amounts due prior to the date that an action for
modification isfiled and notice of the action has been mailed to the
last known address of the opposing parties. . . .
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Courtshave broad discretion in determining the amount of retroactive child support awards.
Stateex rel. Coleman v. Clay, 805 S\W.2d 752, 755 (Tenn. 1991). However, the court's discretion
in setting the amount of retroactive child support is limited.

Thelegislature has provided for retroactive awards by statute
and by the incorporaion of the Child Support Guidelines
promul gated by the Tennessee Department of Human Services, Child
Support Services Division. Retroactive child support is available
whether the child isaminor or whether the child has reached the age
of majority andbringsthe claimwithin time permitted by the statute.
Tenn. Code Ann. §36-2-103(b)(1) (repealedin 1997; corresponding
section at Tenn. Code Ann. 8 36-2-306). Furthermore, courts are
required to apply the Child Support Guidelines as a rebuttable
presumption in determining support, and the 1994 guidelines
explicitly provide"that therebuttabl e presumption must be applied to
al child support awards even if the order is being sought for a
retroactive period before October 13, 1989. " Tenn.Comp.R. &
Regs. ch. 1240-2-4-.01(2) (emphasisadded). ThisCourt hasheld that
the guidelines " carry what amountsto al egislative mandate." Nash
v. Mulle, 846 S.W.2d 803, 804 (Tenn.1993).

Berryhill v. Rhodes, No. W1997-00167-SC-R11-CV, 2000 WL 688789 *4 (Tenn. May 30, 2000).
Thus, whilethe courts continuestohavediscretion in making awardsof child support, that discretion
isto be carried out within the strictures of the Child Support Guidelines. Tallent v. Cates, E1999-
01168-COA-R3-CV, 2000 WL 823466 *4 (Tenn. Ct. App. June 27, 2000)

Thetrial court’s refusal to award retroactive child support was based on the fact that both
parties participated in mediation and agreed to the provigonsincorporated inthe order. Webelieve
that parties’ participationinthe agreement isnot an appropriateconsiderationindeterminingif Wife
should be awarded retroactive child support. In accordance with T.C.A. 8§ 36-5-101(a)(5) and case
law, we reverse the decision of thetrial court with regard to retroactive child support. On remand,
retroactive child support shall be awarded according to the guidelines March 31, 2000, the date of
Wife' sfiling of the petition to modify child support and visitation. In addition and as a matter of
equity, Husband should receive credit against any retroactive child support owed inthe amount that
he has deposited into the college fund in lieu of child support since the date of the filing of Wife's
petition.

The award of attorney’ sfeesiswithin thesound discretion of thetrial court, and unless the
evidence preponderates against the award, it will not be disturbed on appeal. Lyon v. Lyon, 765
SW. 2d 759, 763 (Tenn. Ct. App. 1988). From areview of the record, we find that the evidence
does not preponderate against the trial court’s decision regarding attorney’ s fees. In addition, we
decline to award attorney’s fees on appeal.
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In sum, we reverse the trial court’s order regarding Husband’s child support obligations,
including his responsibilities for visitation, medical, and dental expenses, and as to the issue of
retroactive child support. Thecaseisremanded for such proceedings necessary to determine these
issues consistent with this gpinion. In all ather respects, the trial court’s order isaffirmed. Costs

of theappeal are assessed equally between the Appdlant, DanaAllanmore Smith, and hissurety, and
the Appellee, Angela Childress Smith.

W.FRANK CRAWFORD, PRESIDING JUDGE, W.S.
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